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Editor: What factors should corporate
counsel consider when establishing an
ADR agreement with a business part-
ner?

Dreier: Do not forget that the other party
is, and hopefully will remain, a “business
partner.” There are three resolution
stages: negotiation, mediation and arbi-
tration. Most disputes are resolved by
negotiation. If negotiation is unsuccess-
ful, a neutral third-party mediator can
assist parties to recognize their long-term
interests. Corporate counsel can help with
advice and the assembly of relevant infor-
mation. Only if mediation is unsuccessful
should the parties proceed to arbitration.

Corporate counsel should negotiate an
ADR agreement that will: avoid time
consuming and expensive litigation;
agree in advance to meaningful docu-
mentary discovery; dispense with unnec-
essary interrogatories, depositions and
lengthy motion practice; choose an arbi-
trator to resolve issues quickly, and
choose arbitration counsel who will share
the company’s goal that the process does
not cost more than the dispute.

Meanor: Governing Law: Under the
Federal Arbitration Act it is certain that
the grounds for attacking an award are
extremely narrow. By specifying the gov-
erning law, an award is much less likely
to be a compromise, irrational, arbitrary,
unreasonable or otherwise of the “split
the baby” variety.

Rules of Evidence. It might be a good
idea to specify that the Federal Rules of
Evidence shall apply. Exceptions can be
made, such as direct testimony being pre-
sented by affidavit with the right of the
opponent to require that the affiant be
produced for cross-examination; hearsay
would be acceptable if corroborated by
otherwise admissible evidence and, if the
Daubert case is to be applicable, then it
would perhaps be wise to specify that a
Daubert hearing be held in advance of
the arbitration so that in case of an
adverse ruling, the parties and their coun-
sel would be prepared to proceed in light
of the ruling.

Scope of Review. The U.S. Supreme
Court has granted certiorari in a case to
resolve the circuit court split concerning
whether parties to an arbitration agree-
ment may expand the grounds upon
which a court can interfere with arbitra-
tion award beyond those narrow grounds
set forth in the governing statute. In light
of this, it might be appropriate for an
arbitration agreement to include that an
award may be set aside for being contrary
to law, arbitrary or unreasonable and
without evidentiary support in the record
and any such provision should be limited
to district court review. 

Rosengard: Corporate counsel should
consider the question of arbitration ver-
sus litigation when entering into an ADR
agreement with a business partner, rather
than just opting for arbitration. While it is
assumed that an ADR agreement in a
commercial transaction includes a three-
step process for resolving disputes: nego-
tiation between principals, mediation and
then arbitration, the latter might not be in
the best interest of a particular party. It
should be carefully considered whether
the final dispute-resolution ought to be
litigation instead of arbitration. Indeed, as
arbitrators become more inclined to per-
mit greater discovery in the arbitration

process, and arbitration becomes more
costly and less expeditious, litigation over
arbitration might be better generally. 

Smith: Consider your business needs for
efficiency and speed in the ADR process.
Designation of knowledgeable industry
mediators and/or arbitrators within the
dispute resolution provision of a contract
can save valuable time in the resolution of
disputes. 

Consider establishing strict periods of
limitation for filing written notices of
claims that may be submitted to media-
tion or arbitration. 

Address locale for the arbitration and
mediation in your agreement. Consider
designating recognized rules for the con-
duct of those proceedings even if you do
not appoint the entity issuing those rules.

Tuchman: Corporate counsel should tai-
lor their ADR agreements so that disputes
are resolved in a manner that is fair,
quick, economical, and with the least
amount of disruption to the organization.
These goals are commonly achieved
through the inclusion of an arbitration
agreement, such as the standard arbitra-
tion agreement suggested in the American
Arbitration Association’s Commercial
Arbitration Rules. Additional matters for
consideration include the scope of issues
to be submitted to the ADR procedure, the
applicable law, number of arbitrators,
confidentiality concerns, and the back-
ground and experience of appointed arbi-
trators or mediators. Counsel must also
give consideration to the extent to which
it is important to maintain an ongoing
business relationship with the other par-
ties to the transaction. In such cases it is
particularly helpful to include a stepped
ADR clause, such as one that requires
negotiation and then mediation before
resorting to arbitration. 

Editor: What trends in ADR will have
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nesses who cannot be compelled to attend
the hearing. Limitations should be placed
on the number of questions contained in
interrogatories. Extensive e-discovery
should not be allowed. A carefully drawn
arbitration agreement may cover many
issues and raise many questions. If a
quick agreement cannot be achieved on
the issues that are raised concerning the
extent of the arbitration clause, it is prob-
ably advisable to forget such issues and
complete the contract.

Rosengard: ADR providers consistently
warn their constituent arbitrators that a
ground for overturning an arbitration
award is the failure of the arbitrator(s) to
allow a party to fully present its case,
thereby depriving it of process. Finality,
the ADR providers continue, is one of the
features that they are selling in their pro-
motion of arbitration as a desired dispute-
resolution modality. The competing
interests of speed and cost savings, on the
one hand, and a full exposition of the
facts, on the other, is resulting in arbitra-
tors permitting significantly broadened
discovery. As this trend continues, corpo-
rate counsel will want to consider includ-
ing in their ADR agreements some
limitations on the number of depositions
that any party to an arbitration may con-
duct. This will help keep costs in check
and will preserve the distinction between
arbitration and litigation.

Smith: As parties become more sophisti-
cated consumers of ADR, the number of
ADR providers increases, and the law

the most impact on corporate counsel
in 2008?

Dreier: A current trend is to write
mandatory arbitration into many corpo-
rate agreements. In many areas, the arbi-
trators or the supervisory organization is
pre-selected. Corporate counsel should
seek truly neutral arbitrators and supervi-
sory organizations such as the American
Arbitration Association, CPR, or even
private arbitrators with impeccable repu-
tation. Avoid attempting to influence the
arbitrator by an implicit promise of rese-
lection if decisions are favorable to the
selecting party.

Meanor: It might be a good idea for
agreements made now to include an
expanded scope of review at the district
court level. 

There is a trend to have mediation pre-
cede arbitration and this might well be a
good idea for most cases. The most press-
ing question in the mediation and arbitra-
tion agreement is whether the same
person or the same panel shall function in
both capacities. 

Some arbitration drags on far too long.
It probably is a very good idea for coun-
sel to consider requiring a decision within
30 or 60 days following the close of the
hearing. The hearing should not be con-
sidered closed until any post-trial paper-
work is finalized.

Counsel drafting an arbitration agree-
ment should consider, very seriously, the
question of limiting discovery. Deposi-
tions should only be provided of wit-

encouraging use of ADR evolves, creativ-
ity in drafting and negotiating ADR pro-
visions is essential. There is a real
opportunity to agree on details of the dis-
pute resolution process before perfor-
mance of the contract begins, when the
parties are looking forward to full perfor-
mance of their obligations in good faith.
It is at that time, when disputes are
viewed in the abstract, that the parties
may best be able to fix a prompt, effi-
cient, and cost-effective process.

Tuchman: There is little question that
corporate counsel are increasingly
attuned to the costs and speed of ADR. As
a result, there is a trend toward focusing
on ensuring that mediation, and arbitra-
tion in particular, continue to deliver on
their stated goals of providing flexible
and less formal methods of resolving dis-
putes. From the American Arbitration
Association’s view, there has been a trend
toward litigation-style advocacy and pro-
cedures being brought into the arbitration
process. Nonetheless, and despite these
perceived trends, the median timeframe
for a regular AAA arbitration is 284 days,
or 9 1/2 months, from filing to award
based on 2006 commercial case statistics.
By comparison, the median case from fil-
ing to disposition in federal court is over
22 months. In 2008, the AAA plans to
address this issue head on, for example,
through possible amendments to our
AAA/ICDR International Rules to give
arbitrators greater authority to direct doc-
ument production in international arbitra-
tions. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 80
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 80
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 80
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


